
In the Matter of t’ne Appeals of >

PONT3:COPOULO,S, INC.

,

Appearances:

For Appellant : Kelvin D. Xilson, Attorney at Law

-For Respondent: A. Ben Jacobson, Associate
Tax Counsel

0 P I N i 0 iq,-,-,-=_

These appe a!.Ls a?‘8 made pursua2-t to secti 25657
of the Revenue a_zd Taxation Code Zrom the action of the
Franchise Tax Board on -protests of ‘?ofiticogou1Os,  kC e 9
against proposed assesments of additLoi_KL framAise t2.x in
the 2_mn2ts or" $;l.sS, ,&877.18, &7 $471 0 69 md $34-6 0 sg for
the income years ended Jwe 309 1957, 1959, 1960, and i9si,
respectiveiy.

Duzing the years  011 appeal, a.??ellant ensaged in
real estate activities 9 im2ludixg investnent i n  l a r g e  t r a c t s
of undeve loped  1~52d zad 0kmarshL-p ad. mn3gezieint of cO-xfl_eTcizl

* Zxi a~~rt3x3t i~eLltaJ_ properties. it oozed 50 percent of the
shares of mother comoretion c~erati~g  business -p;“o~erty  and
had SQ illte_-est i7r) a  *joS.n$ veatbe  eqaged in prosertg  a c t i v i t y .
kppella2t de-rived its incoli;ie ii2 DaTt from refits a;?& f%OEl gaiLIs
On t’re sale Of pTG?eTt;J.



Apoeals  of Ponticonou.los,  _ _ _  e
Tnc-.

act iv i ty  co:zmected  writi? the first trust deed loans. The
number of first trust deed lams for each of the years
involved ranged. I"rom 63 to 312 and the dollar ai~~ount fro:a
&128,650 to $5,632,000.

In its framhise  ts,x r e turns ,  a;~pella~t  descyibet
.  i t s  Drri.ncir,al  h,usiness  activitTy a s  ?kal tistate Finarrclng,

and repoTted  the follo:Ug mounts of gross income:

Income Year.s  Znded Zune 30

Interest

‘Lenders and
Financial Fees

.
Xents, e t c .

Capi.ta.1 Gains 614 87,919 240,596 43,032

m
$198,104;

116,831

wq79

$123,069

53,861
117,948

1960 1961

$139,062 :$ 95>096

4-2,019 70‘,270

109,896 104,03+

Appellant paid its fi-amhise~ taxes at. the rate iqosed
u9o-n co7porat~ons other the3 fln3Icial  corporations o Xe s; ond ent ,
however , de’cerzG.l?-ed  that appellant  ljas a fiilallcial car-eoration
and thus subject to tag at the seme rate as banks) with off sets
for peTsonaJ_ property taxes ad certain ot’?er taxes and fees
w?Ack bzzks do not pay.

s~-ki~fl 23183 of the Revey:l_le and Taxation Code
provides, so far as material ‘here, that:

.$a .3jmu~ tgx is hereby irciciosed upon e v e r y
fim_izcial  co?po~ati0:3 o o c for the privilege
Of exercising  i t s  coq30~--ate fYami_ses  vi_L’nin
t‘nis dtate  9 accoxZ_ng to or neasured  b y  i t sL -ne b mcome 3 I_-+ 011 ‘i:L7;2 ‘Dasis of j_is nei; i_nccme
.for the r_ext  prec&.ing income yea a t  t h e
rate provided wder Section 23186 [ Sectiolr-
23186 provides 2 for~~uia for coquting  the
r a t e  03 tax on baGas ai.ld fine~cial cor~oI?ations~  o
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Ye believe it is clear that appella3t would properly
‘b e  c l a s s e d  2s 2 r^j.:?a.acii!_ corporation acre i t  not  for  t’ne f a c t
ti;at it engaged in ,_-.z”_ .&sr+-i vi ties in addition to those related to
1 endmg moneTy  0 It “.ras recently ‘held iiz IGarble Xortqaze Co d V.
Tax Boa.+,FrmC?;ise --, ~~224-1 Cd_. App. 2d ___, that a corporation
engaged in m&iiIg, seliiag,  ad servicing ~O~IIS, W_IC~ as
appellant did, was a finmcial  corporation.

Appellant ‘s argment 3 however, is t'nat it should not
be taxed as a fitla,ulcial_ coqoratioa because its activities

* were principally’outside  the financial field, Xelative to
this argurcent a-w~ellaz?t  has presented figures classifying
most of its a&se%\  and income as nonfinami.aI. in nature. On 0
the ot'ne-r  haxd, it has attributed zest of its atiinistrative
ex-enses to the financial side of t’ne business .

On two prio? occasions lie have rejected contentions
sizG.ar to that made by appellant. In A-mea.?_ of Ba~kamerica
P~ricult~?::a.!_ Credit  Corn,, , Cal. St. Bd,??f Xqual., Suly 7, 1342,L-G I - . ~ ! - - - _ - _
the tax9aye-r made loam on the security of livestock an-d also
engaged extensively in raising and selling livestock. In
Ameal of Continental Securities Co,, Cal, St. Bd. of Equal.,d-r_--_
Feb. 3, lq4& , t’ne taqaye;? 9 in addition to making real estate
loans, ogeratad  t h e i5agel.s  Flight Railway Com~azy and received
rents f7om Yeal estate, dividends on large stock investments
md comissims 0~ insuw~ce  uxderm5ting  and ot’ner sexices.
Accordir_g to that taqayer,  i"GUT-fifths Gf its KlZ3l~OWeX' VaS
used in cocductiug no;?oa&i‘r;,g  business.

In holding that the above tazq ayers lrere fii>&TCi.al
corgorations tre relied in -eai?t  uson First $~a.tio~_el  Bai?Jz< v.
I-jaTtfo_rd 273 U,S, $-8 [73.-I,. Xi, 76vx Xirmesota  v. F i r s t
FsyEEz: 9 3 ZITk

’ ---
273 u,s. ;;I [71 j;, xd, 7pi.j j and f:ioi?~~~_i;,

Plm C o  v. ZAl?-ilson,  37 Cal. _ _e.-__-_-_.-- h-D 0 2 d  621 [loo P .2XTg3’.  o
L ajquage fro:3 the latter decision, a33 lying the viem 6f the
-_Jnited States $qjrese Court in th&e i&~-teq-j~etatio:~ Of our
stat-gte, desonstrates \.+Iy qpellmt mxt also be treated as
a fi-naz~ciai corporation:
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aad in the sme locality in which they
do business . *. iIt is enough  as s t a t e d  i f

*Y-both engage in seel.;il_s and securing in the
same local i ty  ca-:,ital investments of the
class i?OTJT u-rider consideration l?hich are
substantial in mo1j_yt,  . . . even though the
competitio=  be lG.th soxe  9 but not all 9
phases of the business of national b&Ls,
or it may arise fro3 the eri;_:oloy3ent  of
canital invested by institutions or individ-
uaYs in -particular operations or investnents
like thoke of natioiml  banks. [ citationi”

?;;e have conside-red  an alternative contention‘ that
only the po;“tio__n of a~pellm’tls  income which was derived frown,
its financial activities should be taxed at the rate iqosed
upon financial corporations e Al though this alternative is
au-0  eel ing , there is no rsrovisio3 for a segregation of this
k%d under the controll?_ng statute, section 23183. As st?ted
by tw very well quali f ied a.uthors in the most authoritative
artic le  witten upon the subject of California1  s b&-z ‘c~x, a
solution such as &_t suggested by appellant -“finds no
suxmo~~t in the’ Act, presents serdous accounting and
&&nistrative  problems aEd is 2robabII.y not permitted by
section 5219. ;I (Keesling and Trayfio;l  7 Recent. Chances  2-n the
Bank and Coraora.tion  __-1.Franchise Tax A c t  ]T$$Fj  22  Cd. L, FZZ.
&-<qT$iT)-

Tie are cox~eLL‘led to the conclusion that a~pellar~tI . . .
was a finaEcia1  corporation w i t h i n  tne meaner-g  of seck.on
23183 of the TIeve?xe arsd Taxation Code and that, therefore,
its entire cet income ?;ia.s taxable as provided by sectlo3
23186.

0 ;JL .‘ij q
L” R- - _- _ -

7.

Pursuant to the irj_el;.rs e;.qJresseC;,  in the o~~inio_n of
the board o-n file in this proceeding 5 ar?,d  good cause a_opeari:r\,g
therefo?,



IT -j-;‘l  R:;fi-i;YY (J~IJ~~-&~ $t~~lJ~~~ j&D DX@‘:~XJ&  pursuant
to section 25667 of the Revenue .zrd Taxatiojl Code, that the
action of the Fy.mc'hise Tax Board on protests of ‘Ponti.copoulos,
Inc, 9 against proposed assessnests  of addiljiowl franchise  tax
in the ar~oi_x!.-~s of $631 . 58, ;$2,677~16,  $7,4-71.69 ad :;j3-6.69
for the irxozze ye,_--ps ended 3’me 30, 1957, 1959, 1960 sod 1961,
respectively-, be ad the szfie is ‘hereby sustained.

Of
Zone at

SacrmmtO ,
day

,tion.

.-------, Secretary

Chairmn

Member

Menber

Menb er

Member
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